—

03/18/2013 1334 FAR

03/11/13 02:33 PM
54673 RN 13 10425 PAGE 1
Substantive

AMENDMENTS TO ASSEMBLY BILL NO. 375

Amendment 1
In the title, in line 1, strike out “Section 44932” and insert:

Sections 44932, 44934, 44936, 44939, 44940, 44941, and 44944

Amendment 2
In the title, in lire 1, after “of” insert:

, and to add Section 44944.2 to,

Amendment 3
On page 1, before line 1, insert:

SECTION 1. The Legislature finds and declares the following:

() Pupils, educators, administrators, school boards, school district employees,
and judges need a teacher dismissal process that is both fair and efficient.

(b) This act is intended to revise existing statutes in a manner that will continue

current practices, but reduce the time necessary to complete the teacher dismissal
Process.

Amendment 4
On page 1, in linz 1, strike out “SECTION 1.7 and insert:
SEC. 2.

Amendment 5

On page 2, stnke out lines 24 and 25, in line 27, strike out “(12)” and insert:

(11)

Amendment 6
On page 2, below line 38, insert:

SEC. 3. Section 44934 of the Education Code is amended to read:

44934. (a) Upon the filing of written charges, duly signed and verified by the
person filing them, with the governing board of the school district, or upon a written
statement of charges formulated by the governing board, charging that there exists
cause, as specified in Section 44932 or 44933, for the dismissal or suspension of a
permanent employee of the district, the governing board may, upon majority vote,
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except as provided 1n 1his article if it deems the action necessary, give notice to the
permanent employe: cf its intention to dismiss or suspend him or her at the expiration
of 30 days from the clate of service of the notice, unless the employee demands a hearing
as provided in this article. Suspension proceedings may be initiated pursuant to this
section only if the governing beard has not adopted a collective bargaining agreement
pursuant to subdivisioa (b) of Section 3543.2 of the Government Code.

(b) Any written statement of charges of unprofessional conduct or unsatisfactory
performance shall spe.ify instances of behavior and the acts or omissions constituting
the charge so that the teacher will be able to prepare his or her defense. It shall, where
applicable, state the statutes and rules-whiek that the teacher is alleged to have violated,
but it shall also set {orth the facts relevant to each occasion of alleged unprofessional
conduct or unsatisfactory performance.

. (c) If the govermmg board has given notice to a permanent employee of its
intention to dismiss o suspend him or her, based upon written charges filed or

formulated pursuani t this section, the charges may be amended only upon motion
before an administrative law judge of the Office of Administrative Hearings. The

amendment of charges shall be substantially related to the original charge and shall
not result in any prejulice to the responding party. A motion to amend shall be granted
at least 90 days before the heaning on the charges.

(d} A governing board’s notice to an z¢ of its intention to dismiss
guspend him or her, together with written charges filed or formulated pursuant to this
section, shall be sufficient to initiate a hearj gction 11503 of the Government
Code, and the governing board shall not be required to file or serve a separate
ace .

This

(e) This section shall also apply to the suspension of probationary employees in
a school district with zn average daily attendance of less than 250 pupils-witel that
has not adopted a collective bargaining agreement pursuant to subdivision (b) of Section
3542.2 of the Government Code.

SEC. 4. Section 44936 of the Education Code is amended to read:

44936, (a) The notice of dismissal or suspension in a proceeding imitiated
pursuant to Section 44934 shali t
#rany-year—t ogly be given during either of the following:

(1) The instryctional year of the schoolsite where the emplovee is physically
employed.

2) The summer session, if the employee is employed for that purpose.
(b) The notics of disrnigsal or suspension shall be in writing and be served upon

the employee personally or by United States registered mail addressed to him_or her
at his or her last known address. A copy of the charges filed, containmg the information
required by Section 11503 of the Govemment Code, together with a copy of the
provisions of this article, shall be attached to the notice.

SEC, 5. Section 44939 of the Education Code is amended to read:

44939, (a) Upcn the filing of written charges, duly signed and verified by the
person filing them with the goveming board of a school district, or upon a written
statement of charges formulated by the governing board, charging a permanent employee
of the district with iminoral conduct, conviction of a felony or of any crime involving
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moral turpitude, with iacompetency due to mental disability, or with willful refusal to
perform regular assignments without reasonable cause, as prescribed by reasonable
rules and regulations of the employing school district, with-tetati t
with-enowimg-member ship-by-the-emploveein-the Communist Parbv-emwith vialatic
of any-provistoninections-700+-to- 7007 melusive; the govemning board may, if it
deems-sueh that action necessary, immediately suspend the employee from his_or her
duties and give notice 1o him or her of his_or fer suspension, and that 30 days after

-

service of the notice. he_or she will be dismissed, unless he or she demands a hearing.
%e‘pei’iﬂﬂi&f:ﬁf' oyce-ts-suspended-uponcharpesof knowinremembership

+tre-employeefer thecost-of the bond:

(b) (1) An employee who has been placed on suspension pursuant to this sectjion
may serve and file with the Office of Administrative Hearings a motion for immediate
reversal of suspension. Review of a motion filed pursuant to this section shall be limited
to a determination as to whether the facts as alleged in the statement of charges. if true,
are sufficient to consitite a basis for immediate suspension under this section. The
motion shall include a memorandum of points and authorities setting forth law and
argument supporting the emplovee’s contention that the statement of charges does not
set forth a sufficient basis for immediate suspension.

(2) The motion, shall be served upon the governing board and filed within 30
days after service upon the emplovee of the initial pleading in the matter. The sovemning
board shall have the right to_serve and file a written response to the motion before or
at the time of hearing.

(3) The hearing cn the motion for immediate reversal of suspengion shall be held

no latey than 30 days after the motjon is filed with the Qffice of Administrative Hearings.

(4) The admnistrative law judee shall. no later t 5 days after the hearin
issue an order denying cr granting the motion, The order shall be in writin g, and a copy
of the order shall be served by the Office of Adminjstrative Hearings upon the partjes.
The grant or denial ¢f the motion shal] be without prejudice to consideration by the
Commission on Profi:ssional Competence. based upon the full evidentiary record before
it, of the validity of the_grounds for dismissal.

{5) An order granting a motion for immedjate reversal of suspension ghall become

effective within five days of service of the order. The school district shall make the
employee whole for any lost wages, benefits, and compensation within 14 days of
service of an order granting the motion,

(6) A motiop rrade pursuant to the this section ghall be the gxclusive means of
btaining interlocutory review uspensi ending dismissal. The grant or denial
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of the motion shall be without prejudice to consideration by the Commisgion on

Professignal Competence, based upon the full evidentiary record before it, of the

validity of the grounds for suspension or digmissal.
SEC. 6. Section 44940 of the Education Code 15 amended to read:

44940, (a) For purposes of this section, “charged with a mandatory leave of
absence offense” is «elined to mean charged by complaint, information, or indictment
filed in & court of competent jurisdiction with the commission of any sex offense as
defined in Section 44010, with a violation or attempted violation of Section 187 of the
Penal Code, or with th: commission of any offense involving aiding or abetting the
unlawful sale, use, cr ¢xchange to minors of controlled substances listed in Schedule
L, II, or IIT, as contained in-Seetten Sections 11054, 11055, and 11056 of the Health
and Safety Code;-with the-exeeptiorrof marijusna-mesealinepeyote or

s

(b) For purposes of this section, “charged with an optional leave of absence
offense” is defined to raean a charge by complaint, information, or indictment filed in
a court of competent jurisdiction with the commission of any controlled substance
offense as defined in S=zction 44011 or 87011, tokati tolatt
Seetrion HFefthe Penal-Code-or Sections 11357 to 11361, inclusive, or Section 11363,
11364, or 11370.1 of the Health and Safety Code, insofar as these sections relate to
any controlled substances-exeeptaarijuanamesenline-peyote or
tetrahydrocannabinels,

(c) For purposes of this section and Section 44940.5, the term “school district”
mncludes county offives of education.

(d) (1) Wheneverany-If a certificated employee of a school district is charged
with a mandatory leave of absence offense, as defined in subdivision (a), upon being
informed that a charge has been filed, the governing board of the school district shall
immediately place the smployee on compulsory leave of absence. The duration of the
leave of absence shall be until a time not more than 10 days after the date of entry of
the judgment in the proceedings. No later than 10 days after receipt of the complaint,
information, or indictment described by subdivision (a), the school district shall forward
a copy to the Comm:ssion on Teacher Credentialing.

(2) Upon receiving a copy of a complaint, information, or indictment described
in subdtvision (a) and forwarded by a school district, the Commission on Teacher
Credentialing shall autcmatically suspend the employee’s teaching or service credential.
The duration of the suspension shall be until a time not more than 10 days after the
date of entry of the judgment in the proceedings.

(e) (1) Whenever-any-If a certificated employee of a school district is charged
with an optional leave of absence offense as defined in subdivision (b), the governing
board of the school district may immediately place the employee upon compulsory
leave m accordance with the procedure in this section and Section 44940.5. If any
certificated employee is charged with an offense deemed to fall into both the mandatory
and the optional leave of absence categories, as defined in subdivisions (a) and (b),
that offense shall be treated as a mandatory leave of absence offense for purposes of
this section. No later than 10 days after receipt of the complaint, information, or
indictment described by subdivision (a), the school district shall forward a copy to the
Commission on Teacher Credentialing.
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(2) Upon receiving a copy of a complaint, information, or indictment described
in subdivision (a) and forwarded by a school district, the Commission on Teacher
Credentialing shall automatically suspend the employee’s teaching or service credential.
The duration of the suspension shall be until a time not more than 10 days after the
date of entry of the judgment in the proceedings.

SEC. 7. Section 44941 of the Education Code is amended to read:

44941, (a) The notice of suspension and intention to dismiss, shall be in writing
and be served upon the: employee personally or by United States registered mail
addressed to the employee at his_or her last known address. A copy of the charges filed,
containing the information required by Section 11503 of the Government Code, together
with a copy of the provisions of this article, shall be attached to the notice. If the
employee does not cemand a hearing within the 30-day period, he or she may be
dismissed upon the sxpiration of 30 days after service of the notice.

ﬂz)_An_Qmpb_, ree who has demanded a heaning pursuant 1o this section shall be
deemed to have fulflled the conditions for requesting a hearing under this article and
under Sections 11505 and 11506 of the Government Code. and shali not have waived
any right for failure to file any other or & 1 ense for

hearing.

SEC. 8. Section 44944 of the Education Code is amended to read:

44944, (a) (1) In a-dismissal or suspension proceeding initiated pursuant to
Section 44934, if a hearing is requested by the employee, the hearing shall be
commenced within-66- -days six months from the date of the employee’s demand fora
hearing, and the hearing shall be completed within 1 mont] I the da
employee’s demand for a hearin g—"Phe—heﬁrmg-ﬁh%ae—mma{ed,—eﬂﬂdﬁefed;-aﬁd-&
decistonrmadetnaecordanee-wit t t i
+ofDivistenefFithe2-ofthe-Geovernment CodeHowever—the The hearing date
shall be established after consultatmn w1th the empluyee and the govemmg board or
their representatives¢d- ;

ﬁ-l-bw—ﬂ&&&iseavew mme}ed—faf-m—ﬂm—seeﬁeﬂ— The heanng datc may be ccmtmued

in.accordance with Sections 11505 and 11524 of the Govemment g;‘gde, except that

no continuance shall ¢xctend the date for completion of the hearing more than seven

months from the date of the employees request for a hearing, except for good cause,
as determined by the QOffice of Admlnlstranyg Heapngs, The hearing shall be initiated
and conducted, and # decision made. in accordance with Chapter 5 (commencing with
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Section 11500) of Par; 1 of Division 3 of Title 2 of the Government Code, and the

W&M@MLMMMML
agency pursuant to 1hat gbapte;g except aa gigsgmbegi 111 thﬁ EEJ g,

(2) (A) No witnzss shall be permitted to testify at the hearing except upon oath
or affirmation. No testimony shall be given or evidence introduced relating to matters
that occurred more than four years-priorto before the date of the filing of the notice,
ex vided in subparagraph (B). Evidence of records regularly kept by the
governing board concerning the employee may be introduced, but no decision relating
to the dismissal or suspension of any employee shall be made based on charges or
evidence of any nature relating to matters occurring more than four years-terte before
the filing of the notice,_except as provided in subparagraph (B).

(B) Testimony and evidence relating to matters that occurred more than four
years before the date of the filing of the notice pursnant to Section 44934 may not he

considered, receiverl a5 evidence, or relied upon, except as deem

Office of Agmmmmm ve Heanngs to charges that involve any act as described in
Section 44010 of this code, and Sectigng 1 5.6, inclusive, of the Penal
Code.

(b) (1) The hearing provided for in this section shall be conducted by a

Commmission on Professional Competence, unless the parties submit a statement in
writing to the Office of Administrative Heanngs, indicating that both parties wajve
the nght to convene a E,ommlqs ion on Professional Competence and stipulate to having

the hearing conducted by a single Adimnistrative Law Judge. -eﬂe-member
(2) If the parties slect not t a hearing before a Com

Competence, one member of the commission shall be selected by the employee one
member shall be selected by the governing board, and one member shall be an
administrative law judge of the Office of Administrative Hearings who shall be
chairperson and a voting member of the commission and shall be responsible for
assuring that the lega. nghts of the partles are protected at thc hcanng -I-f-ert-her—t-he
Sheem Ty TERSE -
at-leastseven-calendar

i ] i F he-hearing: ] :: .]
(3) The governing board and the employee shall select commission members no
later than 45 days before the date set for hearing, and shall serve notice of their selection

upon all other partigs ¢ and upon the Office of Administrative Hearings. Farlure to meet
this deadline shall constitute a waiver of the right to selection, and the county board
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of education or its specific designee shall immediately make the selection. If the county
board of education i3 also the governing beard of the school district or has by statute
been granted the powers of a governing board, the selection shall be made by the
Superintendent, who saall be reimbursed by the school district for all costs incident to
the selection.

(4) Any party w who believes that a selected commission member i not ualified
ion, i mcludln ncluding a statement describing the basis for the objection, with statement describing the basis forthe o yTayl with
the Office of Adminisir grve the obiection and statement upor
other parties, within 11) days of the date that the notice of selection is filed. Wlthm
seven days after the ﬁ] ing of any objection, the Administrative Law Judge assi @ed to
the matter shall rule «on the objection, or convene a teleconference with the parties for
argument.

<

(5) The member selected by the goveming board and the member selected by
the employee shall nol be related to the employee and shall not be employees of the
district initiating the dismissal or suspensmn—aﬁd Each member shall hold a currently
valid credential and have at least-five three years’ experience within the past 10 years
in the discipline of the employee.

(c) (1) The decision of the Commission on Professional Competence shall be
made by a majonty vote, and the commission shall prepare a written decision containing
findings of fact, detzrminations of issues, and a disposition that shall be, solely, one
of the following:

(A) That the employee should be dismissed.

(B) That the employee should be suspended for a specific period of time without

pay.

(C) That the employee should not be dismissed or suspended.

(2) The decisior of the Commission on Professional Competence that the
employee should not be dismissed or suspended shall not be based on nonsubstantive
procedural errors comimitted by the school district or governing board unless the errors
are prejudicial errors.

(3) The commuission shall not have the power to dispose of the charge of dismissal
by imposing probatior or other alternative sanctions. The imposition of suspension
pursuant to subparagraph (B) of paragraph (1) shall be available only in 2 suspension
proceeding authorizzd pursuant to subdivision (b) of Section 44932 or Section 44933,

(4) The decision of the Commission on Professional Competence shall be deemed
to be the final decision of the governing board.

(5) The_governing board may adopt from time to time rules and procedures not
inconsistent with this section as may be necessary to effectuate this section, :

(6) The goveming board and the employee shall have the right to be represented
by counsel.

(d) (1) If the member selected by the governing board or the member selected
by the employee is employed by any school district in this state, the member shall,
during any service on a Commission on Professional Competence continue to receive
salary, fnnge benefits, accumulated sick leave, and other leaves and benefits from the
district in which the member is employed, but shall receive no additional compensation
or honorariums for service on the commission.
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(2) If service on a Commission on Professional Competence oceurs during
summer recess or vacation periods, the mernber shall receive compensation
proportionate to that riceived during the current or immediately preceding contract
penod from the mernber’s employing district, whichever amount is greater.

(&) (1) If the Commission on Professional Compeience determines that the
employee should be dismissed or suspended, the governing board and the employee
shall share equally the expenses of the hearing, including the cost of the administrative
law judge. The state shall pay any costs incurred under paragraph (2) of subdivision
(d), the reasonable expenses, as determined by the administrative law judge, of the
member selected by the governing board and the member selected by the employee,
including, but not limited to, payments or obligations incurred for travel, meals, and
lodging, and the cost of the substitute or substitutes, if any, for the member selected
by the governing boarc and the member selected by the employee. The Controller shall
pay all claims submitted pursuant to this paragraph from the General Fund, and may
prescribe reasonable rules, regulations, and forms for the submission of the claims.
The employee and the governing board shall pay their own attorney’s fees.

(2) If the Commission on Professional Competence determines that the employee
should not be dismissed or suspended, the governing board shall pay the expenses of
the hearing, including the cost of the administrative law judge, any costs incurred under
paragraph (2) of sut:division (d), the reasonable expenses, as determined by the
administrative law jucge, of the member selected by the governing board and the
member selected by the employee, including, but not lirmited to, payments or obligations
incurred for travel, meals, and lodging, the cost of the substitute or substitutes, 1f any,
for the member selectzd by the governing board and the member selecied by the
employee, and reasonable attorney’s fees incurred by the employee.

(3) As used in. this section, “reasonable expenses” shall not be deemed
“compensation” within the meaning of subdivision (d).

(4) If exther the governing board or the employee petitions a court of competent
Jurisdiction for review of the decision of the commuission, the payment of expenses to
members of the conmission required by this subd1v131on shall not be stayed.

(5) tA¥If the decision of the commission is finally reversed or vacated by a court
of competent jurisdiction, either the state, having paid the commission members’
expenses, shall be entitled to reimbursement from the govemning board for those
expenses, of the governing board, having paid the expenses, shall be entitled to
reimbursement fron the state.

(f) The hearing provided for in this section shall be conducted in a place selected
by agreement amon;z the members of the commission. In the absence of agreement,
the place shall be selected by the administrative law judge.

SEC. 9. Section 44944.2 ig added to the Education Code, to read:

g 008/011
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44944.2. (a) In a dismissal or suspension proceeding under Section 44944, in
lieu of written discovery required pursuant to Section 11507.6 of the Government
Code, the parties shall make disclosures as described in this section.

(1) An initial dis:losure shall comply with the following requirements:

(A) A party shall, without awaiting a discovery request, provide to the other
parties both of the following:

(i) The name and, if known, the address and telephone number of each individual
likely to have discoverable information, along with the subjects of that information,
that the disclosing party may use to support its claims or defenses, unless the use would
be solely for impeachment purposes.

(11) A copy of all documents, electronically stored information, and tangible
items that the disclosing party has in its possession, custody, or control and may use
to support its ¢laims or defenses, unless the use would be solely for impeachment.

(B) The school district shall make its initial disclosures within 30 days of the
date of service of the notice of intention to dismiss or suspend. The employee shall
make his or her initial disclosures within 30 days of the date of service of the school
district’s initial disclosures.

(C) A party shall make its initial disclosures based on the information then
reasonably available to it. A patty is not excused from making its disclosures because
it has not fully investigated the case or because it challenges the sufficiency of another
party’s disclosures. A party’s failure to make initial disclosures within the deadlines
set forth in this section shall preclude the party from introducing witnesses or evidence
not disclosed at the hearing, unless the party shows good cause for its failure to timely
disclose.

(D) A party has an obligation to promptly supplement its initial disclosures as
new information or evidence becomes known or available, Supplemental disclosures
shall be made as soon a3 possible, and no later than 60 days before the date of
commencement of the hearing. A party’s failure to make supplemental disclosures
promptly upon discovery or availability of new information or evidence shal] preclude
the party from introducing witnesses or evidence not disclosed at the hearing, unless
the party shows good, cause for its failure to timely disclose.

(2) The disclosure of expert testimony shall comply with the following
requirements:

(A) A party shall also disclose to the other parties the identities of any expert
witnesses whose testimony it may use at the heaning.

(B) The disclosure specified in subparagraph (A) shall be accompanied by a
summary of the witness's expected testimony, including a description of the facts and
data considered by the witness; a description of the witness’s qualifications, including
a list of all publications authored in the previous 10 years, a list of all other cases in
which, during the previous four years, the witness testified as an expert at a hearing or
by deposition; and a statement of the compensation to be paid to the expert witness.

(C) Expert witness disclosures shall be made no later than 60 days before the
date of commencement of hearing. A party’s failure to make full and timely expert
witness disclosures shall preclude the party’s use of the expert witness testimony or
evidence at the hearing,

(3) Prehearing disclosures shall comply with the following requirements:

g on3s011
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(A) In addition to the disclosures required in paragraphs (1) and (2), a party shail
provide to the other parties the following information about the evidence that it may
present at the hearing;:

(1) The name, and if not previously provided, the address and telephone number
of each witness, separately identifying those the party expects to present and those it
may call if the need ar ses.

(ii) An identification of each exhibit, separately identifying those items the party
expects to offer and those it may offer if the need arises.

(B) Prehearing disclosures shall be made at least 30 days before the hearing.

(1) Within 14 days after prehearing disclosures are made, a party shall file and
serve any objections, along with the grounds for each objection, to the admissibility
of evidence.

(11) These objestions shall be decided on the first day of hearing, or at a prehearing
conference conducted pursuant to Section 11511.5 of the Government Code. Documents
and individuals not timely disclosed without good cause shall be precluded from
admuission at the hearing.

(b) In addition to the disclosures required by subdivision (a), the parties may
obtain discovery by oral deposition in California, in accordance with Sections 2025.010
to 2025.620, inclusive, of the Code of Civil Procedure, except as described in this
article. The school district may take the depositions of the employee and no more than
four other witnesses, and the employee may take depositions of no more than five
witnesses. Each witness deposition is limited to seven hours.

(¢) If the right to disclosures or oral depositions is denied by either the employee
or the governing board, the exclusive right of a party seeking an order compelling
production of discovery shall be pursuant to Section 11507.7 of the Government Code.
If a party seeks protection from unreasonable or oppressive discovery demands, the
exclusive night of a party seeking an order for protection shall be pursuant to Section
1145030 of the Govemment Code.

SEC. 10. Ifthz Commission on State Mandates determines that this act contains
costs mandated by the jstate, reimbursement to local agencies and school districts for
those costs shall be raade pursuant to Part 7 (commencing with Section 17500) of
Division 4 of Title 2 of the Government Code.

-0-
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AMENDMENTS TO ASSEMBLY BILL NO. 1338

Amendment |
In the title, in line 1, strike out “amend Section 49600 of”’ and insert:

add Section 44692 to

Amendment 2
In the title, in line 2, strike out “educational counseling” and insert:

school employees

Amendment 3
On page 1, before line 1, insert;

SECTION 1. Section 44692 is added to the Education Code, immediately
following Section 44691, to read:

44692, (a) The govering body of each school district, charter school, and
county office of education shall adopt a policy on the reporting of child abuse and the
responsibilities of mindated reporters, as defined in Section 11163.7 of the Penal Code,
1 gccordance with the requirements of the Child Abuse and Neglect Reporting Act
(Article 2.5 (cormmencing with Section 11164) of Chapter 2 of Title 1 of Part 4 of the
Penal Code).

(b) Each school district, charter school, and county office of education shall
review the mandated reporting requirements of school employees with all school
personnel within in the first six weeks of each school year.

SEC. 2. Ifthe Commission on State Mandates detenmines that this act contains
costs mandated by the state, reimbursement to local agencics and school districts for
those costs shall be macde pursuant to Part 7 (commencing with Section 17500) of
Division 4 of Title 2 of the Government Code.

Amendment 4
On page 1, sirike out lines 1 to 11, inclusive, and strike out page 2

-0-
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